BEFCHZ THE DIVISION OF WATER RIGHTS
IEE&n;JEHT CF PUBLIC WORKS
ATE OF CALIFORNIA
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In the latter of Applications leO 1703 1899, 2124, 2198, 2199,
| 2200 2493, 4?57, 2776, caob, cos4 and £550 of the Tuba River
; Power Company to appropriate Irca Tone Yuta Hiver and its
i Tributaries in Yuba, Sierra and ieveda Counties for

Power Purposes and ipplication 4916 of the Yubsa
River Power Company w0 Approoriate Irom the
North Yubs Fiver in Yuba County for
Irrigation and Domestic Furposes

oQo

DECISION A. 1680, 1703, 1899 2124, 2148, 219y, 2200, 2493, 2767,
2776, £966, 3344, 4916, 5330 D 193

. Decided May 26, 1928
‘l' ‘ e ' c [>18],] Q
'APPEABAHCES AT EEARING HELD AT SACRAE: TO October. 31, 1927,

FOR APPLICANT

Yuba Hiver FPower Company D. Hadsell, C. W. Farles
J. W. Bringhurst, J. D. Gallowsy,
C. W. Mardel

FOR PROTESTANTS

Hevada Irrigation District C. F. Metteer, Thomas ¥ulcshy,
: A. L. Wisker, Fred H. Tibbetts

l Judson Estate Company §. F. ietteer, B. H. Xingdon
;LV P&cific Gas & Electric Company George A. Hunt
l Bellevue Hining Companj R. K. Kingdon
Saa Kclullough and :
San Jusn Ridge Innabitants Lynn Kelly
t Qther protestants Ko sppesrance
E . The Federal Fower Co:rmiéssion Fe Ea Bonné_r
‘\\é EXAMINER: Evereﬁt K. Bryan, uenuty nnief for Earold ponkling, Cnief cof
N Divicion of water zignts, Depariuent of rfublic works,

S State of California.
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OPINICH

GENEERAL DESCHIATION OF FEOJECT

The Yuba River Power Company under its several power applications,

~contemplates a comprehensive developuent of the waters of the Yuba River

and its tributaries for power purposes.

Under Appiication 2197, Permit 1154, License 435 and Appiicetion

3026, Permit 1354, License 436 the epplicant has already acquired the right

to~§ivert 700 cubic feet per second throughout the entire year from the
North Yuba River and 15,000_abre feet per annum from the same source by stor-
age in Bullards Bar Reserveoir from about Decembsr 15th to about July 15th of
each éeason, which water is to be passed through the Bullards Bar Power House
and used %o develop 20,682 theoreticel horsepower by passing a regulated flow
of 1,000 cubic feet.per second through a2 drop of 152 feet. The water is re-
turned to the stream at the tail race of the Bullards Bar Power House. An
agraement entered into between the Yubs River Power Company and the Pecific
Gas and Electric Company under which the latter Company has leased the plant
for a pericd of twenty-ifive years, provides that after the expirstion of
this period the Pacific Gas and Zlectric Company will obtain a title-in fee
to. the plant. |
Under the aspplications for power purposes now before thias office
it is proposed to construct five more power houses, namely, |

{1} The Sierra {ity Power House on the South Fork of the North Yuba
River in SE; SE& ¢t Section &8, T 20 N, R 12 E, M.D.B. & i,

(2} The Dcwnieville Fower House on the South Fork of the North Yuba
River in Sk, livy Section b6, T 20 N, R 10 B, M. D.B. & 1.

{3) The Ramshorn Power House on the North Yuba Eiver in S NEL
Section 11, T 19 N, R Y E, M.D.3. & i
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(4] Tae Garden Valley Power House on Willow Creek, a tributary
of the korth Yuba River in the Wy SEf Section 4, T 18 X,
R 8 E, M.D.Bs & il

{6} fhe YNarrows Power House on the Yuba River in the Wy N¥L
Section &7, T 1o ll, R 6 E, I DuBa & M.

3 At the Sierra City Power House (designated as I on accompanying
| map) two separate developments are proposed, the "Milton" and the "Sardine.

Under the Milton development it is proposed to develor 46,104 theoretical

horsepower by passing a reguleted flow of 276 cubic feet per second through

& drop of 1470 feet. water for tnis purpeose will be diverted as follows:

Direct Diversion

App.No. Point of diversion Amount Source
ag snown on accom-

panying map.

. 2124 10 80 c.f.85. Middle Fork Tuba River
: 2200 14 Bgg " i " " "
2493 18,1%,20 g0 " 3 unnemed tributaries of
Kiddle Fork
2767 . 21 is5l " iiiddle Fork Yuba River
2767 £2, B3 7 " Ailton Creei and branch of same
2767 24, 25 66 v S. Fk. 5. Fk. North Yuba

: and branch
5330 (160 c.f.5.} lfiiddle Fork Yuba EKiver alter-
' native to Applications zli4
: and 2200 (10} and (14}
Total 404 c.f.s.

Storage
. Point of diversion
as shown on accom=-
App.No. pany map. Amount Source
1703 2 15,000 a.f. per an. 5. Fk. North Yube
1703 8 15,500 =~ v "  S.Fk. S.Fk. North Tuba
2200 13 40,000 » ¢ " kliddle Fork Yuta River
2493 ie, 19, 20 4,000 " " " % unnamed creeks
£330 36 {40,000} liiddle Fork Yube River
_ alternetive to storage
. ‘ under Application 2200
' &t point (13}
Total 78,500 a.f. per annum

.




Under the Sardine development it is proposed to develep 29,905

theoretical horsepower by passing a regulated flow of 170 cubic feet per

second through & drop of 1,548 feet. The supply for this development will

be obtained as follows:

Direct Diversion

Pcint of Diversion
a3 shown on accom=-

Appl.Nb. vanying map Amount Source
2767 26 58 c.f.3. Sardine Creek
2767 a7 118 " N.Fk. S.Fk. korth Yuba
2996 33 15 i Sardine Creek
2996 34 gs " Salmon Creek
Total £76 c.f.38.
Storage
Point of Diversicn |
es shown on accom- _ |
App.lo. panying map Amount -Source
1703 3 4,000 a.f. per an. Upper Sardine Lake
1703 4 1,000 g.fa " "™ Lower Sardine Lake
1703 5 1,500 ™ " "  Upper Salmon Lake
1703 6 1,000 * " " Lower Szlmon Lake
1703 7 5,700 » ™ %  Lincoln Creek
2966 33 5,000 * " " Sardine Creek
2966 >4 25,000 ¢ " " Salmon Creek

Total

At the Downieville Power House it

44,200 n.f, per

alle

is

proposed ito develop 66,250

thecretical horsepower by passing a regulated flow of 500 cubic feet per

gecond through a drop of 1,166 feet.
sought for this purpose:

Direct Diversion

The following appropristions are

App.lio. Point of diversion  Amount Source
a8 shown on sccom-
panying map
2124 10 80 c.f.3. Middle Fork Yuha Eiver
2198 11 175 n 5. Fk. Horth Tubs River
2200 14 80 " Middle Fork Yuba Piver
2200 15 25 " Middle Fk. N.Fk. North Tuba
220Q 16 5@ » E.Fke N.Fx. Horth Yuba
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Point of diversion
a3 shown on accom-

Source

App.No. panying map Amount
2200 17 10 c.f.8, Hog Canyon
24393 18, 19, 20 20 " 3 unnemed tributaries of
Middle Fork Tuba
2767 21 151 n Kiddle Fork Yuba Eiver
2767 22, 23 7 " Milton Creek and tributaries
2767 24, 25 66 S5.Fk. 5.Fk. Horth Yube and
tributaries
2767 &8 . b8 " Sardine Creek
2767 27 i = NeFk. S5.F%. North Yuba River
2966 33 iz Sardine Creek
2966 34 8s = Salmen CJreek
Total 940 c.f,s.
Storage
Point of diversion
as shown on accom-
App.No. panying map Amount Source
1703 b 15,000 a.f. per an. S.Fk. N. Yuba River
1703 3 4,000 n " "  Upper Sardine Lske
1703 4 1,000 v "™ " Lower Sardine Lake
1703 5 2,500 " " " Upper Salmon Lake
1703 6 1,000 " "  Lower Salmon Lake
1703 7 5,700 " "  Llincoln Creek
1703 8 19,500 » " ™  S5.Fk. S.Fk. N. Yuba River
2200 13 40,000 " "  Middle Fk. Yuba River
2493 18, 19, 20 4,000 ¢ " " & unnamed tributaries of
Middlie Yuba
2966 >3 5,600 * " "  Sardine Creek
2966 34 26,000 v " "  Salmon Creek

theoretical horsepower by passing a regulated flow of 650 cubic feet per second

Total ~1Z2,700 e.f. per an.

At the Ramshorn Power Plant it is proposed to develep 25,114

through a drop of 340 feet. For this purpose it is proposed to divert water

as follows:

Direct Diversion

App.No. Point of diversion
&8s shown on accom-
vanying mep Anmount Source
"16899 9 400 c.f.3, North Yuba River
214 10 BO " Middle Fork of Yuba River
Total 480 c.f.5.
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Storage

Although it eppears that storage was contemplated none of the ap=-

plications filed provide for the storage of waters to be used tarough the

Ramshorn Power Plant.

At the Garden Valley Power House it is proposed to develep 93,700

theoretical horsepower by passing 1,150 cubic feet per second through a 717

foot drop. Vater is proposed to be daiverted for this purpose from the fol-

lowing sources:

Direct diversion

Point of diversion
as shown on accom-~

App.No. panying map. Amount Source
2199 12 E90 c.f.8. Horth Yuba River
2776 28 6 " Slats Creek
2776 29 66 Canyon Creek
2776 S0 g " Boyce Ravine
2776 31 3 © Cherokee Creek
2776 32 136 ¢ North Yuba River
Total 850 c.f.8.
Storage
App.No. Point of diversion Amount Source
a8 shown on accom=
panying map.
2199 12 70,000 a.f. per an.  North Yuba River

At the Narrows Power House wuder the initial development it is pro-

posed to develop 31,364 theoretical horsepower by passing 1200 cubic feet per

second through a drop of £30 feet and under the ultimate development it is

proposed to develop 90,000 theoretical horsepower by passing &£,400 cubic

feet per second through & drop of 330 feet.

be obtained as follows:

Direct diversion

Water for these purposes will



Foint of diversion
&5 ShoWn on accom-

App.Ho. panying map. Amount Source
1680 1 700 c.f.5. Yuba River at Narrows
2344 35 1, 300 " " " " n
Total £,000 c.f.3.
Storage

Point of diversion
a3 sSnown on accom-

App.No. panying map. Anount

Source

1680 1 20,000 a.f.

Under its agricultural application

per an, Iuba River at Harrows

4916 the Yuba River Power Com-

pany proposes to utilize 15,000 acre feet (which i% alreacy has the right

t0 store in the Bullards Bar Reserveir for power purposes under licenses al-

ready issued on Applications 2197 and 3026) for agricultursl purposes on &

tract of land containing approximetely 11,340 acres lying within 7 16 N,

‘R4and 5E and T 17 N, R 4 E, WM.D.3. & M. in Yuba County.

Storage under the several applications is proposed as follows:

Reservoir Uapacity Application Amount of Storage
Narrows 73,000 1680 20,000
Sierra City 15,000 1703 15,000
Upper Sardine lLake 5,400 1703 © 4,000
Lower Sardine Lake 1,500 1703 1,000
Upper Salmon lLake 3,083 1703 2,500
"Lower Saluwon Lake 1,340 1703 1,000
Lincoln Valley 5,700 1703 5,700
Hay Press Valley 19,500 1703 19,500
Indinon Valley 7Q, 000 £199 70,000
Jackson lLieadows 40, CQ0 2200 or b330 40,000
Milton 7,000 2493 4,000
Sardine Flet 26,653 2966 30,000

- Bullards Bar 15,000 4916 15,000

The sccompanying mep and tables show the general features of the

several applications and the protestants.



TAELE I

Andrew Joanson
Adolf Siebrect
Bellevue )Mining Company x
Plumag Development Company
Judson Estate Company
E. 0. Carvin x
EeL. and J.L. Hughes and BE. Dermounly,

Heirs of John Hughes, Decesased : x

PROTESTANTS
OO P ODROMm OO o0
ZEZNIITLERRELS
HAH A2 NN NN WD
Mammoth Gold Dredging Company X
Eurekas Lakes & Yuba Canals Cons. and
River Liines Company b4 x XXX
Heveds Irrigation District ' TXXIXXXXXXxXx XXX
Mrs. H, Devine XX
Samuel Devine XX X
City of Sacremento XYXIXXXXXXX
Johanns Shaugnessy X X
Roge Mattini X
Sierra Ruttes Canal & Water Company XXX IxXXXX X
Pacific Gas & Electric Company ¥XrxXx XXX xXiA x
D. 4. Sorracco, G. Zerga, A. SOrracco xXx X x x
Richard Phelsn Ix
Swastika Golid iiining Company x x x X
John Kieffer b 4 x
¥arm Land Investient Co. and
Alicia Iutual ¥Water Company IXXXXIXXXIX
Frank R, Wehe, Trustee Lountain Mine 4
"Luéien L. Solomons and Frank R. Wehe, _
" Trustees Fhoenix Xine x
Excelsior Water and Power Company x p S 4 x
" Sam McCullough, et al x p - g 4 x
John Rosenfeld Sons x
C. Jo Tork x
x
b ¢

HH

NOTE: The Nevads Irrigation District has succeeded to the rights of the
Excelaior Water & Power Company and Bureka Lakes and Yuba Cansls and

River Lkines Consoclidated.
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HEARINGS HELD IN CONLLCTICW WITH THE
APPLICATIONS CF “HE YUBA nIVER PO«WEE CCLEANY

The several applications were completed in accordance with the
- Water COmmissioﬁ Act and the regquirements of the rules and regulations of
the Division of Wster HRights and being pretested were set for & public hear-
ing at Room 707 Forum Building, Sacramento, Cslifornis, at 10:30 o'clock m.m.

on October 31, 1v¥27, Of this hearing applicant and protestants were duly

- notified.

Prior to this hearing, other hearings were held on the applica-

tions of the Nevada Irrigation District at which the applicant, Yuba River
Power (ompany, was represented. Dats were presented at these hearingswhich
are appliicsble to tﬁis proceeding and it was stipulated at the hearing held
on October 31, 1927 that such data might be considered by this office in
its deliberations in the matter of these applications of the Yuba Hiver
Power Company. These hearings were as follows:

February 20, 21, 1922 Joint heering before the Federal Power

Commission and the Division of Water
Rights at San Francisco

April 18, 1923 Hearing before the Division of Water
Rights gt Sacramento

June 4, 1923 Hearing befere the Division of Water
Rights at Sacramento

December 23, 1924 Hearing before the Division of Water

kights at S=zcramento
PROTESTS
The protests filed in the matter of the spplications of the Yube
River Power Company were nuﬁerous ag shown by the accompanying table. iany
of them were made several years age and in some cases, conditions have
materiallr changed since they were filed. The protests fall into one or the
other of the following genseral classificationas |

{1) Protests agzinst interference with prior vested water rights
including riparisn rights.
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(2} Protests against interference with the right to dump mining
tailings into tributaries of the North Yuba River.

{3} Protests azninst interference with the contemplated water
supply of & proposed irrigetion district on the San Juan -
Ridge.

"{4] Protests against flooding property in reservoir sites.

{5] Protests which were subsequently disposed of by stipulation
or agreement of the parties.

Of the many protestants the only ones who sppeared at the hearing
he}d on Octoter 31, 1927, were the Nevada Irrigation District, the Pacific
Gaz and Electric Jompany, the Judson Zstate Company, the Bellevue lining
Gompany and representative of the San &uan Ridge inhabitants.

PROTESTS AGAINST IITZIRFEEENCE wITH FRIOK VESTED EICHTS

Protests which may be considered under this heading were filed ﬁy
the following parties: Swastiks Gold Mining Company} Mountein Kine; Fhoenix
Mine; Richard Phelan; Rose ilattini; Johenna Shaugnessy; John Eosenfelds Sonsj
C. J. York; Andrew Johnson; Adolf Siebrecht; Excelsior Water & Power Company;
Nevada Irrigation District; lammoth Gold dredging Compeny; Eureka lakes and
Yubs Cenals Consolidated and River liines Company; City of Sacramentoj Farm
Land Investment Company and Alicia Mutual Water Company; E. 0. Carvin; Judson
Estate Qompeny; E. L. Hughes and E. Dermonly, Heirs of John Hughes, deceased.

In 1922 en engineer of this office investigated the protests then
on file and reported that many of the rights claimed‘had spparently lapsed

through non use. Among these protestants were the Swastikae Gold ilining Com-—

pany, the Mountain Mine, the Phoenix llins, Johanns Sheughnessy and John

Roaenfelds Sons.

Relative to the alleged right of MMrs. Mattini the report of the

engineer indicated that there was sufficient water entering the stream te-

low the epplicant!s point of diversioa to satisfy her alleged rights.

~182-~




Relative to the protest of the Judson Estate Jowparny it appears that

‘on November 1%, 1923, this caupeny filed Application 3719 with this office
which was‘approved on Lovember 16, 1925 by the issuance c¢f Permit Z35&%. .An-
cording to the terms of this permit the Judson Zsiate Joumpany was gr;nted the
privilege of diverting 46.5 cubic feet per second from 6 ravines tributary to
- Canyon oreek and £ ravines tributery to Slate Creek together with intermediate
runoff caught by ditches between the points of diversion named; the water to
hé_diverted throughout the entire year for hydraulic mining purposes and re-
turnéd to Gold River Creek at s peint in the Swi SWwy, Section 6, T 20 4, R 9 E,
Y¥.D.Be & 2I. It sppears that both tne point of diversion and point of return
of the diverted waters are well above ihe proposed diversion point named in
Application £776 the only one protested byrthis compary and therefore inter~
ference with the right of the protestant would be impossiblie. Apparently the
protestant comnany merely wished to appear for the gake of directing atiention
fo ites alleged rights.

Attention is also directed to the fact that as between Application
3719 of this protestant and Appiication 2776 of the Yuba River Power Cowpany-.
the latter company nas the earlier priority.

All spplications of the Excelsior water and Power Company have

- peen cancelled with the exception of Applications 1614, 1615, 2126, 2130

to appropriate from Deer Creek and its tritutaries and Applization 1616

and 2131 to appropriate from the South Fork of the Tubs. These spplications
have been msaigned to the Nevasda Irrigation District and a3 the points of
diversion under these sever;1 applicafions are above the point of diversion
of the applicant under Application 168C and 3344 ﬁnd on different branches
of the Yuba River then those from which the appiicant seexs to divert under

its other applications there can be no interference by the aprroval of the

applications of the Yuba River Power Comvany.
13~



The rights of the Fureka Lakes and Yuba Janals Consolidated and

the River iirnes Company have slso been acquired by the Nevads Irrigstion

Pistrict and will need no separate discussion.

With the exception of the Nevada.lrrigatioﬁ District and the Jud-
gon Egtate Compény none of the above protestants éppeared &t the hearing
and &3 no evidence was submitted in support of their allegations the protests
ey be dismissed without further consideration. If any of thesé protesténts
have prior rights which will be interfered with by any diversions which the
spplicant msy make they must necegsarily e taken care of elther by purchase
or agreement. | |

PROTEST OF THE NEVADA IERIGATION DISTRICT

All of the applications of the Yuba EKiver Powar Compahy Were pro-
tested by the Nevada Irrigation District with the exception of Applicationa
1899, 2776 and £966. Protestant alleges possible interference with its
prior right to divert from tributaries of the Yuba River.

Protestant claims that under Section 15 of the Water Commission
Act, a pending application for power purposes, though prior in time is in-
ferior in right to a subgequent application for sgricultural purpcses. In
other words the protestant contends that agricultural use is next highest
to domestic use and that the Division of Water Rights shall be guided by
this rule in scting upon appiications, even though in conflict with the
fundamental principle of appropriation which has obtained from the be-
ginning of that doctrine and which was carried into the waler Commission
ket, to wit, "first in time, first in right".

Section 15 of the Water Commission Act to which reference is made

provides as followsa;
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"The state water commission shall sllow, under the
provisions of this act, the eppropriastion for beneficisl
purposes of unappropristed water under such terms and condi-
tions as in the judgment of the commissicn will best develop,
congerve and utilize in the public interest the water sought
to be epprocriateds It is hereby declared to be the estab-
lished policy of this state that the use of water for domesg-
tic purposes is the highest use of water and that the next
highest use is for irrigation. In acting upon applications
1o eppropriate water the coumission shail be guided by the
above declarstion of policy. The commission shall reject
an application when in its Jjudgment itne proposed aprropria-
tion would not best conserve the public interest."
The second and third sentences of this section, 1f they stood
‘alone and as a complete section mignt lend thenselves to such an interprets-
tion a3 protestant sugegests, although this is debatable beczuse it is a
familiar rule of statutory interpretstion that all of an ict and all of its
sections and each section must be considered as & whole and the context
glven due consideration.

In the light of the fundasmental principle of appropristion that
"first in time is first in right" we would expect departures from that doc-
trine to be expressly declared or sc c¢clearly indicated as to leave no room
for doubt especially in view of the fact that date of filing an application
1s made the date to which the priority of a right initiated under the Act
relates.

It has been heretofore held by the Division of Weter Hights, in
the matter of an application filed by the East Bay sunicipal Utility Dis-
trict to appropriate from the ickelumne River for municipsl purposes thai
such an spplication iz prior in right as ageinst applications pricr in time

and pending before the Division of ¥Water Rights for other purposes. How-
ever Section 20 of the Water Commission Aet is very explicit wherein it de-~
clares that such applications "shall be consgidered first in right, irre-.

spective of whether they are first in time". Here then is an instance

wherein the Act does depart from the fundamental principle of priority
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which it otherwise observes. In so doing the Apf &3 we would expect iﬁ
very explicit and leaves nc room for doubt or uncertsainty. Such camot be
ssid of Section 15 if it be urged that it also constitutes such a departure
in every case g8 between domestic and agricultural applications on the one
band and applications for other purposes on the other hand.

The true applicability of the declarstion of policy contained in
these sentences of this section, it seems to us, is clearly indicated by
‘the legislature. The opening sentence discleoses its subject matter as that
of the "public interest" in acting upon an appiication. Hence the two sen-
tences under.consideration seem to be merely a declaration that wherein the
"oublic interest™ is involved agricultural use shall rank next to domesfic
ase. 1In other words if other things are equal and decision is to be made
on the basis of public interest this section declares that agriculiural
development siall bte favored as agalnst power development.,

But in the matter of these applications of the Tuba River Power
Company for power purposes no such consideration of public interest would
appear to govern. All water which the applicant proposes to divert either
directly or to storage, is to be returned o the Yuba River or tridbutaries
thereof at points which lie above the main agricultural lands of the valley
and iill be available for present and future irrigation needs, which it is
believed is the idesl regulation of stream flow., While protestant might
ultimetely venefit, iflthese waters were regerved for its use, because the
revenue from power which could be developed thereby would be a source of
income for the district, it is the opinion of this office that these waters
are not necessary for sgricultural use within the district'ahd thst public
interest would in no wise be served by such a reservation.

On May 19, 1925 in its action upon the spplications of the Neveda
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Irrigation District, this office declared in Decizion A 1270, ete. D 55;

"in investigation of the avsilable supply from Milton
and Jackson watersheds, Canyon Creek, Texas and Fall Creeks,
limited by the right of the Pacific Gas and Zlectric avove men~
tioned, the priority of the Yuba Development, (by which the
period of diversion is limited} and by the slloweble maximum
amount of diversion rrom Milton and Jackson watersneds, shows
that there is a gress yield availabie teo the district of approxi-
mately 179,000 scre feet per snnum during an average year, and
that it would recuire storage to the amcunt of 84,000 acre feet
to fully develop this amount. This amount is ample tc supply
the present demands of the District and take care of its agree-
ment with the Pacific Gas and Electric Company. ¥ith further

re-storage it should supply the ultimate demands of the District.
W2k o Ak o .

"Records of spill at Lake Spaulding show thet during
certain periods of the year there is unspprepriasted water on
the South Yuba River but it is not thought that s diversion
from this source as proposed in Applization Nusber 1270 is
necessary ifor the needs of the District with the avsiisble
mountain supply, and action on this feature of Application
Number 1Z70 can await s furtner showing in the matter,

"The proposed diversion from Bear River under Applica-
tion Murber 2652 is also considered unnecegsary at the present
time, a3 tne District appesrsz to have an ample supply to meet
the needs as outlined by the State Ingineer's oifice without it,
and action upon this spplication ¢an await & further siowing
in the matter.”

Since the above mentioned decision was rencered the district has
been enlarged by the inclusion of 66,500 acres in Plascer County and is obli-
gated to serve an additional 7,000 acres cutside of the district boundaries.
I+ has however acquired the water rights of the Excelsior Water & Fower Com-
pany including direct diversion rights of long stending on the South Yuba
Biver and Deer Creek and & permit under Application 1614 of this office allow-
ing a storage of 42,C00 scre feet in Scotts Flat Reservoir on Deer Creek.
There iz still aveilsble, if needed, the water under Application 1270 by di-
version at Lake Spaulding on the South Yuba River wnich portion of Applica-

tion 1270 has not yet been acted upon, and also the 100,000 acre feet from

Besar River under Appiication Z65¢ which is still pending., Under the circum-
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stances it iz not seen whercin public interest in anywise demands that sddi-

tionzl water be reserved for the Kevada Irrigetion District on the heal waters
of the Lliddle Yuba and Horth Yuba.

There is nc question but that App.ication 1270, Permit Z08Z of the

Nevads Irrigation Tistrict has the priority over all of the applications of
the Yuba River Power Company ag it is prior in time,

The point of diversion named in Appileation 1680 of the Tuba River

Power Company lies below the junction of the South, iddle and North Forks

of the Yubsg River and Deer Creek and sbove if ié a drainage area of approxi-
mately 1200 square miles of watershed which, according to Bulletin & of the
Division of Enginecering and Irrigetion, Department of Public Works, State of
Californis, entitled "Flow in Californis Streams™ has a mean seasonal runoff
of approximately 2,652,600 acre feet per annum, varying from a minimum sea-
sonal flow of 998,400 acre feet per annum to & maximum of 6,176,000 acre feet
per anmum.

Mr. Tibbetts, Cnief Tnginecer of the Nevada Irrigation District, in
his report of April 1924 estimates that the mean seasonal runoff from 3ownan
watershed fCanyon Creek} and from the Texas and Fall Creek watersheds from
which ﬁater is to be diverted under Appiication 1270 of the Hevada Irrigation
District; is approximately 142,600 acre feet per annum which 1s less than 5%%
of the mean sessonal runoff from the Yuba River watershed above the point of

diversion named in Application 1660 of the Yuba hiver Power Company. It is

- very apparent therefore that the proposed diversion of the Yuba River FPower
Company under Application 1680 cen in no way interfere with protesiants rights.

while it iz true that Application 3344 of the Yuba River Power Com-

pany has s later priority than Applications 1z70, 1614 to 1616, 2126, 2130,
2131, 2272 to 2277 and 237% of the Heveda Irrigation District, we can_see'ho
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possible interference with the rights of the District if this application

is approved as the point of diversion thereuhder is below the points of di-
vargion of the protestent and is below the Jjunction of the mmin forks of the
YTuba River where water is available after being put to power uses above. As
to the zlleged conflict with Appli;ation 5199 of the Hevada Irrig&fion Dig=-
irict the applicant has the pricrity.

Applications 1893, 2776 and £966 were not protested by the Nevada

Irrigation District and therefore will not be considered in this discussion.

Under Application 1703 the Yuba River Power Company has the priority

to divert 19,500 acre feet per anrmm of the waters of the South Fork of the
South Fork of the Forth Yuba River for power purposes and under Application
2136 (which application was not included in this hearing) the applicant has
the priority to divert for agricultural purpcses. This sourge was not af-
fected by the withdrawal order under Section Ra of tne Califomia Irrigation
Diatrict Act hereafter referred to and therefore these appiications have a
priority over Applications R272 and 2274 of the Nevedm Irrigation Distriet
to divert from the same source. Attention is slzo directed to the fact that
in Decision A 1270, etc. D &5 sbove referred o the opinion of this office
was as followss
"Neither the lmmediate construction plans wr the bond
issue voted by tne Districi coniemplate development of this
gource snd our rresent view is that these waters are not
needed to satisfy either the uliimate irrigation demand of
the District or tne exigencies of its present financial pra-
gram.”
The next application in order of priority on the South Fork of the

North Yuba River is Appiication 2767 of the Yuba River Power Company under

which it is proposed to divert 61 cubic feet per second from the South Fork
of tne South Fork of the North Yuba River throughout the year for power pur-

poses. The point of diversion named in the application lies below the points
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of diversion named in Applications 2273 and 2274 of the District and there

would be no interference with any rights which the District mey hereafter
acquire. Attention is alsc directed to the fact that during December 1bBih
to July 15th this water is a portion pf the water diverted under Application
1703 of the applicant for power purposes.

As to Appiications 2198, 2199, 2200, 2775 and 23866 whichrseek to.
divert from the North Fork of the Yuba and its_tributaries there can be no
interference.with any proposgsed diversions of the prolestant as the points
of diversion under these applications either lie below the proposed points
of-the protegtant or on streams which are tributery to the Xorth Fork below
any proposed poeint of diversion of the protestant.

Application 4918 to sppropriate from the North Fork of the Tuba
for agriculiural nurposes will be discussed later.

In accordance with Section 2a of the California Irrigotion Dis-
trict Act, the State Water Commission withheld from aprropriation at the
request of the étate Engineer during a period of one year--karch 26th, 1920
t¢ March 26, 1921,--all waters of Canyon Oreek and the Middle Fork of the
Yuba River as follows:

{1} 411 water of Canyon Creek and tributary streams above a
point of diversion on Canyon Creek located in the SWg of
Section 14, T 17 N, R 11 I, 1L.D.B. & M.

(2] All waters of the Middle Fork of the Yuba River and tridu-
tary sireams above a point of diversion on the kiddle Fork of
the Yuba River located in the SEy of Section 11, T 19 N, E 1% E,
H.D.B. & il.

Under this orde} of withdrawal this office mssumes that Applica-
tiong 2275 and 2276 ¢f the Nevsda Irrigation Diatrict heve s priority as
ef March 26, 1920. The Yuba River Power Company.questions the right of

the Nevada Irrigation District to this eariier priority and has taken the

matter to the courts but in this opinion as in the opinion upon which
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Decisiﬁn A 1270 D55 wag rendered this office assumes that under Appiications
2275 and 2276 the Nevada Irrigetion District has the earliest priority to
divert from the Middle Fork of the Yuba River at the Milton site. Under
these two applications the District has the right %o divert 75,000 acre feet
per annum throughout the entire year for power purposes and from about Decem-
ber 1lst to about July 15th for agricultural purposes.

r4ccording to the report of Mr. Tibbetts, referred to above, the
mean sessonal runoff from the Jackson lleadows watershed {area 39.2 square
miles) is aporoximately 125,490 acre feel per anmum varying from'a possible
mpinimum of 62,700 acre feet to a maximum of 264,200 acre feet, Granting
the right of the iWevada Irrigation District to divert 75,000 acre feet of
this amount there wouid be available over £0,000 acre feet of the mean sea-
sonal runoff for the applicant and such other prior rights on the stream as.
‘there may be.

While it is our opinion that the normsl runoff is not sufficient

4o supply the entire smount of water appiied for under Applications 2124,

2200 and 27867 there would be years when the runoff would appear to justify

the approval of these applications, leaving it t0 time and experience to
prove what amounts may in fact be used. Testimony presented at the Lear-
ing indicated that the applicant considered that it would be entirely
feasible to develop Milton and Jackson even though 75,000 acre feet per
annum were abstracted from the flow under permits issued to fhe Nevada
Irrigation Distriet. Furthermore the amount of water wiich the District
can divert from ithe liiddle Fork to the South Fork of the Yuba River is
limited by the capacity of the Iilllton Bowman tunnel to a propesed ultimate
diversion of 700 cubic feet per second and there will undoubtedly be pesaka

of flood discharge which can not be diverted by the District and whickh may

Ye available to the applicant for diversion through its Liilton~3ierra conduit.

-21-



There would also appesr to be a limitation or the armount of water

to be diverted by the Hevada Irrigation District as set forth in Paragraphs
2 and 3 of Article 29 of the license issued to the Nevada Irrigation Districi:
by the Federal Power Comnission on November 16, 19256, These paragrapnhs read

g8 followas

(2) That whenever the supply of water in "Bowman Reservoir", so-
called, wnether from the natural runotf of the watershed of
said reservoir or otherwise, is such tnat water is sgpilied over
or past the dan crezating ssid reserveir in excess of the amount
required to be gpilled in order to satisfy pricer rignts, the
diversion of waters through "Milton-Bownsn Tunnel', so called,
shall be 30 reduced &3 to avoid such apill.

{3) If and winen works are constructed for the diversion of water
from the liiddle Fork to the North Fork of Tubse River, the ILi-
cengee shall permit to be so diverted any ot its waters which
if not so diverted would be spilled over or rpagt ssid idilton
Dam, and shall likewise permit to be =0 diverted eny waters
which if diverted by itself tnrough said Milton-Bowman Tunnel
could not be beneficially used by it for purposes of irrigation,
or for purposes of power under the provisions of said contract
with the Company, or for stcrage for such purposes.

Not only therefore dees it appear that applications 2124 and 2200
should be approved but that Applicatioﬁ 5330 should also bte approved since
no more water will be diverted under thet application then urder Applications
2124 and 2200. There should however be cleuses inserted in the several per-
mits which will be discussed later,

Under Appiication 2493 of the Yuba River Power Company it is pro-

posed to divert from three unnswmed creeks which are trivulary to the lficdle
Yuba River at points which lie below the points of diversion of the Nevada
Irrigantion District on that stream and therefore diversions made under these

applications could not interfere with any rights acquired by the protestant.
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PEOTESTS AGAINST INTSRFERDGE WITH THE RIGHT IO
B I

DUMP TAILINGS INTGC SLATE CREEX AWD ITS TRIBUTARIZ

Those filing protests which may be cousidered as being within this
clags were the Bellevue Mining Company, Plumas Development Company and the
Judson Estate Company.

These protestants allege in effect that the approval of Application
2776 would result in interference withh the operation of their mines and re-
quest that if the application is approved, restrictive clauses should be in-
corporated in the permit in order teo insure them the right to dump tajilings
into Slate Creek above an& existing impounding dam or dams or any such that
may hereafter be constructed.

In this connection it may Pe stated that under the Revised Statutes
of the United States approvéd March 1, 1893 (known as the Caminetti aAet), an
act to create the Californis Debris Commission and reguiate hydraulic mining
in the State of Califomia a means is provided for the creation of storage
of mining debris, the control of storage to be vested in the California Debris
Commission and the space to be paid for by mines operating behind the dans
accordins to the yardage of gravel washed sach season.

This office is without authority to'impose upon appliéant the
restrictions which protestants propcse. The relative rights of the two par- -
ties in the premizes is s matter for the courts to decide.

PROTESTS AGAINST INTERFEREMCE WITH THE CCOHTENPLATED

WATER SUPPLY CF A PROZSUSED IRRIGATiICH DISTREICT Oh THZ
SAN JUAN RIDGE

Sam McCullough and inhabitants of the San Juen Ridge protested on

the mbove grounds.

There is approximately 20,000 acres of agricultural land on what

is known as the San Juan Ridze between the WMiddle and South Forks of the
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Yubta River extending from the point of convergence of these two forks on the
west to Graniteville on the gzst, the greater pdrtion lying within the water-—
shed of the Middle Yubs River. |

A protest on behalf of this aree wag filed, the innabitants fearing
that if the applications of the Yuba Hiver Power Company to appropriate from
the hesdwsters of the Middle Yuba River were approved it would result ig talk=-
ing all of the available unappropriated water of the iliddle Yuba lgaving none
avgileble for the irrigation of agricultural land on the San Juan Ridge.

Pestimony presented at tne hearing indicated that there were approxi-
mately 6,000 acres of land under cultivation on the ridge. The few hundred
inhabitants intend to form an incorporated asaociatiﬁn, teke water from the-
iddle Fork of the Yuba River at & point near the Delhi miﬁe inT 18 K, R 10 &,
and convey it through the Delhi Mining Company's ditch system to & ?oint near
the Little Grass Valley Ravine where the water would flow by gravity into the
- present Eureka Lake Ditch system which is being operated by the San Juan Ridge
protestants. It was_claimed that the Little Grass Vélley Eatine would make an
economical storage site and that negotiations were pending with the Delhi Min-
ing Company with a view to acquiring the exigting rights of that company at

ﬁhe proposed point of diversion,

Other than possibie interference with these prior vested rights which
theae protestants are proposing to acquire, we can see no grounds for protest
as tne protestants have filed no application with this office, either indi-
viduaily,_in behalf of the inhabitants of the San Juan Ridge or.in behalf of
fhe proposed irrigation district and even if such application or applications
tefe filed the right initiated thereby would be subsequent in priority te the

" applications of the Yuba River Power Company now pending.
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-'It would appear that protestants in this case have asz yet establisnhed
no substantial ciaim %0 the waters whicn app.icant seeks to appropriete amd
therefore the prbtest must be overruled.

PROTESTS AGAINST FLOODING PROPERTY IN RESERVOIR SITES

The protestants clsiming damage by possible flooding were D. A.
Sorracco, G. Zerga and A. Sorracco, Johanieffer, Samuel Devine and lirs. H.
Devine, and Richard Fhelan.

Theae protestants own property which lies in the immediate vicinity
of the proposed Sierra City Reservoir and allege dsmage by flooding if that
reservoir is constructed.

These are rights of way matters and the protestants have been
given to.understand by the applicant that they will be adegquately compensated
for ary damage done. The protests may therefore be dismissed.

PROTESTS WHICH WERE SUBSECUESTLY DISrGSzd OF BY
STIPULATION CF THxn PARTIES

The protest of the Sierre Butte Canal and Wwater Company, E. A. Hayes

and J. C. Heyes was disposed of prior to the hearing by & stigulation of the
parties executed on October 2%, 1327, wherein it was agreed that the protest
would be and was withdrawn in consideration of scknowledgment of applicant of
thg prior rights of the protestanis.

The protest of the Pacific Gas and Electric Company was disposed of

by & similar stipulation executed April 3, 1948 wherein it was agreed between
the parties that the protest should be and was withdrawn in consideration of
certain acxnowledgnents by snd on behalf of applicant with respect to the

rights of the protestant.

Cdpies of these agreements are on file with the Division of Vater

Rights,
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AGRICULTURAL APPLICATICLS OF THE TUBA RIVER POWER CCLPANY
[ipplications z004~2196=3345-4316}

Although the Tuba PRiver Power Company has several pending agri-
cultural spplicetions before this office, none of them with the exception
of Appiication 4916, were suffiéienxly in form to consider at the hearing
held on October 31, 1927, as no relationship with the lands that are to be
irrigated had been established and applicant had not been sble to comply
with the provisions of the law which require that the place of use shall
be described in the application. 5cticn on the femaining applications for
agricultural purpoées is therefore held in abeyance and only Application
49156 Qas included for hearing. Thais application proposes the re-use for
agricultural purposes of water stored in Buliards Bar heservolr uncer i~
censed Applications 2197 and 3026 of tne Yuba River Power Company and used
for power purposes.

Pestimony presented at the hearing indicated that 1if Application
4916 of the Yuba River Power Company is approcved, it would be assigned to
$ne Bullards Bar Development Company, & Californis Corporation orgenized
and owned by the‘Yuba River Power Compaﬁy. The Bullards Bar Develcpment
compahy as an operating company would enter inrto a contract with a separate
end distinct company known as the Orange gounty Investment Corporation with
; #iew to developing an irrigation system.

Subsequent to the hearing a definite contract has been entered
{nto between tihe Bullards Bar Development Company and tne Orange County In-
vestment Compeny, & copy of which is on file in thig office, for the dalivefy
of water by the Bullards Bar Development Company to the Orange County Invest-
ment Company, for use upon lands within the project of the latter Company.

AScording to tne opening brief filed by the applicant subsequent to the hear-
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. ing, the Orange County Invesiment Company heas spent a considerable sum of
money in the development of ita project by way of constructing canals and
ditches snd has made many sales of lands.

As has been snown above, the application is for re-mse of water
already stored for power purposes and therefore the proposed diversion
.would not interfere with the rights of the Nevada Irrigation District. The
protest of the Pacific Gas and Electric Company has been withdrawn and it
would appear that permit action would be in order.

However it appeared from the application as presented &t the hear-
ing that the applicant itself will not store water in Bullards Bar Reservoir
but will utilize waters stored by the Pacific Gas and Electric Company after
such waters are p#ssed through the Bullerds Bar Power Plant and the'cﬁlgate
Power Flant, the Pacific Ges and Elsctric Company controlling.auch water

. ‘ under s lease from the spplicant. As it appeared that the application

could be approved if amended in such a way as to aék for an eguivalent '

amount of direct diversion in terms of cubic feet per second instead of ator-
| age in terms of acre feet per annum and the season of diversion amended ac-

gordingly to coincide with the intended season of use, the matter was called

to the attention of the applicant and on June 4, 1928, an amended copy of

the epplication was filed in this office.

According to the amended application the source of the proposed
appropriastion is a reguiated flow of water from Hérth Yube River resulting -
from the operation of the Bullards Bar Dem and Heservoir. The amount of
water which applicant seeks to divert is 15,000 ecre feet per annum for di-
version from the regulated flow in the river that results fram collection

. in Bullards Bar Reservoir between December 15th and July 1Eth of each sea-

son, of the natural flow of said stream and the release of said collected
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water from said reservoir. The season of diversion from storage is from

sbout April 15th to sbout October 15th of each year. The rate ol diver-
gion will bte 250 cubic feet per second as s maxirum and otherwise as the
psme may become or be made available until the whole amount is diverted.

Ag amended the ;pplication comes within the Jurisdiction of this
office and may properly be approved.

CONFUSION IN PLACE OF USE ULDER APPLIC ATIONS 2124 and 2200

The records show that there is apparently some confusion as to
the places of use intended under Applications 2124 and 2200. It is impos-
giple to determine with certainty what power hcuseé it was originally intend-
ed to zpecify under these filings. The Division has however indicated to
the Yuba River Power Company that in view of the fact that its project is a
comprehensive one involving the full development of the Norih and widdle
Porks of the Yuba River it {the Division) was not disposed to refuse per-
mission:to now specifically include power houses which may not originally
have been specified therein. Accordingly tne Sierra City Power House was
added a3 & place cf use in these two applications which power house, if in-
cluded at all originally, wgs only included by reference.

is a means of precaution the Yuba REkver Power Company filed Ap-
plication 5330 which covers the use of water at the Sierra City Power House
which appropriation was also included in Applications 2124 end 2200. The
permits issued on these applications should indicate that this is = fact
and that the combined appropriations under Appiications 2124, 2200 and 5330
shall not exceed ISQ cubic feet per second of direct diversion and 40,000
acre feet per annum of diversion to storage from the Liddle Fork of the

Yubs River.
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COLCLUSICH

The water supply appears to be adequate to ;ustify the approval of
the applications, the purposes to which the applicant intends to put the water
applied for are useful and beneficial and therefore the power spplicaetions
‘ghould be approved subject to existing righits.

while the total amount of water spplied for under the several ep-
plications exceeds the penstock cepacity of the several power plamts, the
amount diverted from any one source does not exceed the capacity ot ihe jlant
or plants through which it is to be passed and no attemp% should be made to
1imit the amount of water to be diverted from any one scurce. The amounts
of diversion and season thereof may be adjusted at the time of license action.

As the agriculiursl application, 4916, has been amended in such a
way as to come under the jurisdiction of this office it also should be ap-
proved, as amended.

Applications 1680, 1703, 1899, 2124, £198, 2199, 2200, 2493, 2787,
2776, 2966, 3344, 4916 mnd £330 of the Yuba River Power Conpany for permits
to appropriste water having been filed with the Division of Water Rights as
sbove stated, protests having been filed, public hearings having been held
and the Division of ¥Water Rights‘now being fully informed in the premises:

IT IS HEREBY ORDERED that Appiications 1680, 1703, 1899, 2124, 2198,
2199, 2200, 2493, 2767, 2776, 2966, 3344, 4916 and 5330 be approved and that
permits be granted thereon to the applicgnt subject to guch usual terms and

conditions as may be appropriate, and

IT IS HEREBY FURTHER CRDERED that there be incorporated in the per-

mits issued in approval of Applications 2124, 2200 and 5330 & special clause
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indicating that the combined diversions from the Middle Fork of the Tuba
Biver under these three applications and permits shall not exceed. 160 cubic

feet per second by direct diversion and 40,000 acre feet per annum by stor—

age.
Dated at Sacramento, California, this 26th day of iay, 1928,
{Harold Conkling
- CHIEF CF vIVISION CF WATER RIGHTS
SEB:
WES:MP




